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WHEN THE SYSTEM FAILS
And What Can Be Done To 

Improve Victim Safety

Michael R. Galantino, Esq.
MRGalantino@lawyer.com
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• Police Intervention
• Protection From Abuse (PFA) Order
• Civil No-Contact Order
• Anger Management Counseling
• Domestic Violence Shelter/Safe House 

The Best Laid Plans
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But Sometimes They Fail…
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• Defendant was an active-duty police 
officer.

• Had pending charges of Stalking & 
Harassment with a different victim.

• His police chief doubted the validity of 
pending charges and was reluctant to 
remove him from duty.
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But Sometimes They Fail…
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• Murder Victim tried to end relationship, 
returning to her husband
– (Who was also a police officer)

• Defendant refused to accept that affair 
was over

• Victim obtained PFA order.

5

But Sometimes They Fail…
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• Defendant served with PFA order.
• Officer who served order confiscated all 

weapons in defendant’s possession
– (at that moment)

• Officer advised defendant that he must 
relinquish any other weapons that he 
owns
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But Sometimes They Fail…
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• Three hours later….
– Defendant dressed in body armor
– Went to victim’s house, kicked in front door
– Shot and killed victim in second floor hallway
– Shot and wounded her teen-aged daughter
– Was shot and wounded by victim’s husband

7

But Sometimes They Fail…
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But Sometimes They Fail…
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But Sometimes They Fail…
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But Sometimes They Fail…
• Desirae Parnell died Dec. 7, 2016 — a 

victim of intimate partner violence.
• She had two boys who were orphaned 

when their father killed her and then 
himself.

• The perpetrator had been the subject of 
a previous Victim's Protective Order.
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But Sometimes They Fail…
• He controlled the finances, often 

leaving Desirae and the boys with less 
than they needed for basic necessities.

• Desirae left several times, but he would 
always convince her to come back.

• He slapped her on a few occasions but 
her friends and family never saw 
bruises.
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But Sometimes They Fail…
• The perpetrator’s drug use escalated 

and he became paranoid to the point of 
tearing up the house looking for 
cameras. 

• Meanwhile, the victim obtained a job 
and worked her way up to managing 
two medical clinics.
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But Sometimes They Fail…
• He tried several times to get her fired, 

including calling her boss and showing 
up at her work drunk.

• Desirae decided to leave him after 
catching him in the bathroom shooting 
up heroin

• The perpetrator continued to make 
multiple threatening text messages and 
calls, which she reported to the police. 13
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But Sometimes They Fail…
• A female friend who was also a police 

officer offered to go with her to get the 
VPO, but Desirae said she needed to 
take care of some things at work first.

• Desirae was at work when got a call 
from the perpetrator Zach.  She ran out 
the door. 
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But Sometimes They Fail…
• When she got into her car, the 

perpetrator was hiding in the car with a 
stolen gun.

• She drove around to the corner of the 
building, jumped out and ran toward a 
donut shop, perhaps seeking safety.

• He shot her in the back of the head, 
killing her instantly before killing 
himself. 15
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But Sometimes They Fail…
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But Sometimes They Fail…
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But Sometimes They Fail…
• Minerva Cisneros lived with the 

perpetrator and their children
• On Christmas Day, officers responded 

to a shooting call at the house just 
before 4 a.m. 

• They found Cisneros fatally shot in a 
bedroom.
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But Sometimes They Fail…
• The suspect drove off, his vehicle was 

recovered later.
• The victim had previously gone to the 

hospital with a bloody nose, busted lip, 
strangulation marks on her neck and 
blood in her eyes

• The suspect had allegedly tried to 
strangle her until she lost 
consciousness. 19
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But Sometimes They Fail…
• At the time, she was eight months 

pregnant with the couple’s third child.
• The hospital contacted authorities, but 

the case stalled because the police 
detective assigned to it could not reach 
the victim…

• …who was not cooperating with the 
investigation
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But Sometimes They Fail…
• CPS officials intervened, alleging that 

she had failed to protect her children 
from witnessing the abuse she suffered.

• The victim and perpetrator were 
required to enter couples counseling, 
and she took a class on how to manage 
her husband’s violent behavior
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But Sometimes They Fail…
• About six months after the assault and 

hospitalization, the criminal case moved 
forward with an arrest warrant

• The victim visited the district attorney’s 
office and said she was adamant that 
she was safe. 

• She wanted her husband back home 
and the criminal case against him 
dismissed. 22
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But Sometimes They Fail…
• A grand jury “no-billed” the case, 

effectively dismissing all charges.
• Two years later, the victim was shot to 

death.
• The suspect was eventually captured 

and convicted of murder
• Sentence to 30-60 years in prison
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Analyzing the Data
• In 2018, The Washington Post 

conducted an analysis of 4,484 killings 
of women in 47 major U.S. cities during 
the past decade.

• Their major findings:
– Approximately 46 percent died at the 

hands of an intimate partner. 
– In many cases, they were among the most 

brutal deaths, and the most telegraphed.
24
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Analyzing the Data
– In a close analysis of homicides in five of 

the cities,…
– 36 percent of the 280 men implicated in a 

domestic killing had a previous restraining 
order against them or had been convicted 
of domestic abuse or a violent crime, 
including murder.

– Most of these killings are especially brutal, 
involving close encounters such as 
stabbings, strangulation and beatings.
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Analyzing the Data
– Nearly a quarter of the 2,051 women killed 

by intimate partners were stabbed, 
compared with fewer than 10 percent of all 
other homicides. 

– 18 percent of women who were killed by 
partners were attacked with a blunt object 
or no weapon, compared with 8 percent of 
other homicide victims. 
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Analyzing the Data
– While a gun was used in 80 percent of all 

other deaths, just over half of all women 
killed as a result of domestic violence were 
attacked with a gun.

– Violent choking is almost entirely confined 
to fatal domestic attacks on women…. 

– while fewer than 1 percent of all homicides 
result from strangulation, 6 percent of 
women killed by intimate partners die in 
this manner.
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Factors that Hinder Victims
• Fear of further angering their abusers
• Fear losing their financial support
• Emotional attachment and loyalty to the 

perpetrator
• Fractured, complicated legal systems
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Factors that Hinder Victims
• Police frustration with the lack of 

cooperation from victims
• Missed opportunities to collect and 

preserve evidence
• Judicial bias against domestic violence 

cases
• Child custody and visitation issues
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A Plan of Action
• Family Justice Centers –
• One-stop resource centers for victims of 

domestic violence and sexual abuse
– Help with filing restraining orders 
– Social services
– Counseling and child care services
– Safe location to be interviewed by law 

enforcement
30
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A Plan of Action
• Lethality Assessments

– Questionnaire used by front-line police 
officers to assess risk of lethality

– Score based upon answers to key 
questions

– Victim informed of score
– Referrals to domestic violence advocacy 

programs
– Follow up with victims
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A Plan of Action
• Specialized Prosecution Units

– Limited no-drop policy
– Evidence-based prosecution
– medical records
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A Plan of Action
• For Law Enforcement

– Take photographs
• Macro photos of crime scene
• Specific areas of damage or debris

– Document crime scene thoroughly
– Look for witnesses

• Peripheral details
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A Plan of Action
• For Law Enforcement

– Get all contact information for victim
– Get contact information for family 

members and close friends of victim
– Monitor social media activity where 

possible
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A Plan of Action
• For Medical Professionals

– Take photographs
• Macro photos of victim
• Specific areas of injury
• Accurate description of injuries
• Details matter!
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A Plan of Action
• For Medical Professionals

– Observe and document victim’s 
• Emotional condition
• Physical condition

– Document victim’s statements
– Obtain all contact information
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A Plan of Action
• For Victim Advocates

– Coordinate with law enforcement and 
prosecutors

– Encourage victims to stay on board
– Incorporate family and community 

supports
– Monitor for signs of witness tampering or 

intimidation
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A Plan of Action
• For Victim Advocates

– Coordinate with law enforcement and 
prosecutors

– Encourage victims to stay on board
– Incorporate family and community 

supports
– Monitor for signs of witness tampering or 

intimidation
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Legal Challenges
• Despite recent improvements, 

Pennsylvania PFA law does not 
authorize search for weapons

• Search warrant required
– Probable cause standard
– May be overcome by exigent circumstances
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Legal Challenges
• PFA cases and criminal cases follow 

different tracks, usually in different 
courts
– Can be consolidated by order of President 

Judge
– Domestic Violence Court

40

40

Legal Challenges
• Defendant’s Constitutional right to be 

confronted by witnesses
– But, firmly rooted hearsay exceptions can 

apply
– Requires proper police investigation and 

preservation of evidence.
– Training for law enforcement and judges
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Firmly Rooted Hearsay Exceptions
• Present Sense Impression
• Excited Utterance
• Then Existing Mental, Emotional, or 

Physical Condition
• Statements to Medical Personnel for 

Purpose of Diagnosis and Treatment
• Forfeiture by Wrongdoing

42
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Firmly Rooted Hearsay Exceptions
• Present Sense Impression

– A statement describing or explaining an 
event or condition made while the 
declarant was perceiving the event or 
condition, or immediately thereafter. 

– No requirement that declarant be “excited”
– Reliability is based on timing.

• Pa.R.E. 803(1)
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Firmly Rooted Hearsay Exceptions
• Present Sense impression

– 911 call contemporaneous with shooting, 
reporting that someone had been shot and 
mentioned, on questioning from radio 
dispatcher, that man with rifle was seen 
entering abandoned building

– Admissible as present sense impression 
and excited utterance

• Com. v. Rolan, 964 A.2d 398 (Pa.Super.,2008) 
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• Excited Utterance
– A statement relating to a startling event or 

condition made while the declarant was 
under the stress of excitement caused by 
the event or condition

– Does not need to describe startling event 
but may only relate to it.

– Does not have to be contemporaneous
• Pa.R.E. 803(2)

Firmly Rooted Hearsay Exceptions

45
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• Excited Utterance
– Domestic violence case
– Police officer testified that he observed 

victim crying, yelling and screaming.
– Officer described her as “upset” and 

“frantic.”

Firmly Rooted Hearsay Exceptions
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• Excited Utterance
– Victim told officer that defendant 

punched her in the face causing her lip 
to bleed.

– Officer observed that she was bleeding 
from her lower lip, had scratches on her 
face, and that her shirt was torn.

– Admissible as excited utterance
• Com. v. Colon, 102 A.3d 1033 (Pa.Super. 2014) 

Firmly Rooted Hearsay Exceptions
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• Excited Utterance
– Officer's testimony that victim told him at 

scene of shooting that black male shot him
– When officer arrived on scene, victim was 

sitting on sidewalk, bleeding, and 
appeared to have suffered gunshot, 

Firmly Rooted Hearsay Exceptions

48
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• Excited Utterance
– given level of trauma and apparent 

swiftness of officer’s appearance on scene, 
nervous excitement of situation had not 
abated.

– Admissible as excited utterance

– Com. v. Bibbs, 970 A.2d 440 (Pa.Super. 2009)

Firmly Rooted Hearsay Exceptions

49

49

• Excited Utterance
– Statement by shooting victim identifying 

assailant    7 ½ minutes after shooting
– Admissible.
– Statement by same victim to police 

detective 35-40 minutes after shooting
– Admissible,

Firmly Rooted Hearsay Exceptions
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• Excited Utterance
– Statement qualifies as spontaneous even 

though made in response to police 
questioning.

– Com. v. Jones, 590 Pa. 202, 912 A.2d 268 (2006)

Firmly Rooted Hearsay Exceptions

51
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• Excited Utterance
– A threat upon one's life is certainly a 

startling event.
– [The victim’s] “spazzing” reaction of “Oh 

my God, they're going to kill me. They're 
going to kill me,” unquestionably 
constitutes “a spontaneous reaction to the 
startling event.”

– Admissible.
– Com. v. Murray, 83 A.3d 137 (Pa.,2013)

Firmly Rooted Hearsay Exceptions
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• Then Existing Mental, Emotional, or 
Physical Condition
– A statement of the declarant’s then 

existing state of mind, emotion, sensation, 
or physical condition

– e.g. intent, plan, motive, design, mental 
feeling, pain, and bodily health.

• Pa.R.E. 803(3)

Firmly Rooted Hearsay Exceptions
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• Then Existing Mental, Emotional, or 
Physical Condition
– Victim had made earlier statements to others 

that he was scared of the defendant, and that 
if he were to end up dead it would be 
defendant’s fault.

– Admissible as relevant to show proof of motive 
or malice, and to reflect Appellant's ill will and 
malice toward the victim

• Com v. Kunkle, 79 A.3d 1173 (Pa.Super. 2013)

Firmly Rooted Hearsay Exceptions

54
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• Statements to Medical Personal for the 
Purpose of Diagnosis and Treatment
– For purposes of medical treatment or 

diagnosis in contemplation of treatment, 
– describing medical history, or past or present 

symptoms, pain, or sensations, 
– or the inception or general character of the 

cause or external source thereof
– Must be reasonably pertinent to treatment, or 

diagnosis in contemplation of treatment
– Pa.R.E.803(4)

Firmly Rooted Hearsay Exceptions
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Forfeiture by Wrongdoing
• A statement offered against a party 

that has engaged or acquiesced in 
wrongdoing that was intended to, and 
did, procure the unavailability of the 
declarant as a witness.

• Pa.R.E. 804(b)(6)
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Forfeiture by Wrongdoing
• Extinguishes confrontation claims on 

equitable grounds
• One who obtains the absence of a witness by 

wrongdoing forfeits the constitutional right to 
confrontation.

• Prosecution bears burden of proof
• Preponderance-of-the-evidence standard.
• Crawford v. Washington, 541 U.S. at 62, 124 S.Ct. at 1354
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Forfeiture by Wrongdoing
• Applies only when wrongdoing intended to, 

and did, procure unavailability of declarant as 
witness.

• Example: Evidence of domestic violence may 
support finding of intent to isolate victim and 
to stop her from reporting abuse to authorities 
or cooperating with criminal prosecution,

• rendering her prior statements admissible 
under the forfeiture doctrine; 
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Forfeiture by Wrongdoing
• Earlier abuse, or threats of abuse, 

intended to dissuade victim from 
resorting to outside help would be highly 
relevant to this inquiry, 

• as would evidence of ongoing criminal 
proceedings at which victim would have 
been expected to testify.

• Giles v. California, 128 S.Ct. 2678 (U.S. 2008)
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• Victim's prior statements to officer about 
defendant's illegal activities

• Admissible under forfeiture by 
wrongdoing exception

• where evidence indicated that defendant 
shot victim to render him unavailable to 
testify against defendant in connection 
with his illegal arms purchases

• Com. v. King, 959 A.2d 405 (Pa.Super.,2008)

Forfeiture by Wrongdoing

60
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Forfeiture by Wrongdoing
• Defendant accused of sexually assaulting his 

two minor daughters.
• Both daughters testified at his preliminary 

hearing
• Both daughters and their mother were 

murdered before trial.
• Court admitted preliminary hearing testimony 

at defendant’s trial on murder and sexual 
assault charges.

• Commonwealth v. Wholaver, 989 A.2d 883 (2011) 61
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Tender Years Hearsay Exception
• Out-of-court statement 

– child victim or witness
– 12 years of age or younger
– Chapters 25, 27, 29, 31, 35, 37
– Admissible if:

• The court finds that the evidence is 
relevant and 

• that the time, content and circumstances 
provide sufficient indicia of reliability; and
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Tender Years Hearsay Exception
– The child either:

• testifies at the proceeding; or
• is unavailable as a witness due to 

emotional distress.

• 42 Pa.C.S.A. §5985.1
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Tender Years Hearsay Exception
• Requires notice to defense before 

proceeding
• Can be filed as part of pre-hearing 

motion
• In-camera hearing
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Tender Years Hearsay Exception
• A child need not be deemed competent to 

testify as a witness in order for the trial court 
to admit the child's out-of-court statements 
into evidence pursuant to the TYHA.

• Commonwealth v. Walter, 93 A.3d 442, 625 Pa. 522 (2014)
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Questions?
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